
Memo
To:

From:

Cc:

Date:

Re:

Village Council

Stephen J. Helfman, Village Attorney
Johanna M. Lundgren, Assistant Village Attorney

Jud Kurlancheek, Director of Building, Zoning and Planning

December 27,2012

Proposed Amendments to Article VIII "Signs" of Chapter 30

The attached proposed Ordinance provides for amendments to Article VIII "Signs" of Chapter 30
"Zoning and Land Development Regulations" of the Code of Ordinances ("Code"). The proposed
Ordinance will prohibit signs within public rights-of-way, with the exception of signs required to be
posted to ensure traffic safety or otherwise pursuant to the requirements of law. Additionally, the
proposed Ordinance includes revisions to the sign regulations that resolve internal conflicts, clarifi,
regulations and enhance defensibility in light of recent First Amendment case law.

SUMMARY OF CHANGES

1. Prohibition of Temporary Sisns within Public Rishts-of-Wav

Municipal sign regulations are considered to be reasonable time, place and rnanner restrictions
under the First Amendment, which are permissible if they are justified without reference to the content of
the regulated speech, serve a significant governmental interest, and leave open ample altemative channels
for communication.l Both traffic safety and aesthetics are accepted as substantial governmental goals for
purposes of municipal sign regulation,2

First Amendment case law establishes protections for political speech, and requires that political
signs should be treated, as much as possible, like other temporary signs regulated by the sign code. In
most cases, the concerns and considerations for political signs are equally applicable to other types of
temporary signs. Providing consistent standards for political signs, compared to other temporary sign
fypes, protects the Village from the argument that it is regulating political speech more stringently than
less protected kinds of commercial speech.

l See, e.g. Messerv. City of Dougløsville,975 F.2d 1505, 1510 (11thCfu.1992) (quoting VirginiaSt. Bd. of
Pharmacyv. Virginia Citizens Consumer Council, Inc.,425 U.S. 748, 771,96 S.Ct. 1817, 48L.F,d.2d346 (1976)).
2 Id,



Curently, Section 30-196(7) of the Code includes language which authorizes political signs to be
located in public rights-oÊway and Section 30-196(8) also authorizes the location of real estate open
house signs within public rights-of-way.

To promote traffic safefy and aesthetics, as authorized by First Amendment case law3, it is
proposed that the Code be amended to prohibit all signs within public rights-of-way, with the exception of
signs necess ary for traffic safety and similar governmental signs. Signs within public rights-of-ways are
distracting to motorists and may interfere with driver visibility. For these reasons, most local
governments prohibit signs from being placed in public rights-of-ways, with limited exceptions for traffic
signs and similar informational signs.

Accordingly, the proposed Ordinance provides for amendments to Sections 30-191 and 30-196 to
prohibit the placement of signs within the Village's public rights-of-way. The First Amendment case law
requires that political signs must not be regulated more stringently than other types of temporary signs.
For this reason, the proposed Ordinance also prohibits other types of temporary signs (including real
estate signs and real estate open house signs) from location in the public rights-oÊway.

2. Updates and Clarifications

Other revisions have been implemented in the proposed Ordinance in order to corect outdated
cross-references and to enhance the defensibility ofthe Code by providing for consistent regulations for
both non-commercial temporary signs (i.e, political signs) and commercial temporary signs. Most of
these changes are technical in nature, and alter the procedures, format and presentation of the regulations
in ways that make the Code less susceptible to challenge, without substantial changes to the impact of the
regulations.

3 See Frumer v. Cheltenham Tp., 545 F.Supp. 1292 (D.C. Pa., 1982) (upholding an ordinance restricting temporary
signs from public rights-of-way after finding that the regulations constituted valid time, mamer, and place
restrictions, and did not violate the First Amendment free speech clause where ordinance was content neutral,
furthered significant govemmental interest of providing for traffic safety and community aesthetics, and left
untouched numerous altemate methods of political communication).



ORDINANCE NO. 2013.

AN ORDINANCE OF THE VILLAGE OF KEY BISCAYNE,
F'LORIDA, AMENDING CHAPTER 30 "ZONING AND
LAND DEVELOPMENT REGULATIONS" OF THE
VILLAGE CODE OF ORDINANCES BY AMENDING
ARTTCLE IrTDEFINTTTONS", AT SECTION 30-11,
RELATED TO REGULATIONS OF SIGNS, AND ARTICLE
vIIr ,,SIGNS", AT SECTTONS 30-190, 30-191,30-193, 30-196,
30-197, 30-198, 30-199 AND 30-200, TO AMEND THE
REGULATIONS REGARDING PLACEMENT OF SIGNS
wrTHrN PUBLIC RIGHTS-OF-WAY, AND TO PROVIDE
UPDATED PROCEDURES AND STANDARDS FOR SIGNS
GENERALLY; PROVIDING FOR SEVERABILITY;
PROVIDING FOR CONF.LICTS; AND PROYIDING FOR
AN EFFECTIVE DATE.

\ilHEREAS, pursuant to Article VIII, Section 2 of the Florida Constitution, and Chapter

166, Florida Statutes, the Village of Key Biscayne (the "Village") is authorized to protect the

public health, safety. and welfare of its residents and has the power and authority to enact

regulations for valid govemmental purposes that are not inconsistent with general or special law;

and

WHEREAS, the Village Council previously adopted definitions, permit procedures, and

regulations, relating to the installation, construction, placement, and erection of signs in the

Village; and

WHEREAS, these provisions were codified within Article VIII "Signs" of Chapter 30

"Zoning and Land Development Regulations" of the Village's Code of Ordinances ("Code"); and

WHEREAS, the Village Council finds it periodically necessary to amend its Code in order

to update regulations and procedures to implement planning goals and objectives; and

WHEREAS, the Village Council finds and determines that the Village's sign regulations

are intended to maintain and improve the aesthetics, quality of life, and safety of the Village and its

residents, while meeting the need for signage that clearly identifies locations, advertises



noncommercial messages and businesses, and otherwise communicates commercial and

noncoÍrmercial speech; and

WHEREAS, sign regulation to advance the governmental purpose of aesthetics has long

been upheld by the state and federal courts; and

WHEREAS, based on a review of recent legal authority and upon the direction of the

Village Council, Village staff, in coordination with the Village Attorney's offrce, has developed

proposed revisions to the Village sign regulations within Article VIII "Signs" of Chapter 30

"Zoning and Land Development Regulations" of the Code, in order to update standards and

procedures regarding temporary signs, and to clarifr regulations concerning the location of

temporary signs within public rights-of-way; and

\ilHEREAS, these amendments are further intended to clari$r the intent of the existing

sign regulations, aid in interpretation and enforcement of the regulations, and further ensure that

the regulations are consistent with all controlling laws and provide for viewpoint neutral regulation

of signs; and

\ilHEREAS, the Village Council finds and determines that the Village has consistently

adopted severability provisions in connection with its Code, and the Village Council wishes to

assure that its severability provisions will be applied to its sign regulations; and

WHEREAS, in several recent judicial decisions, the courts have failed to give full effect to

severability provisions applicable to sign regulations, and expressed uncertainty over whether local

government authorities intended that severabilþ would apply to certain factual situations despite

the plain and ordinary meaning of the severability clauses; and



WHEREAS, the Village Council is aware that the failure of some courts to apply

severability clauses has led to an increase in litigation by applicants seeking to strike down sign

regulations in their entirety so that they may argue that their applications to erect signs must be

granted; and

WHEREAS, the Village Council desires that there be an ample and unequivocal record of

its intention that the severability clauses it has adopted related to its sign regulations shall be

applied to the maximum extent possible, even if less speech would result from a determination that

any exceptions, limitations, variances, or other sign provisions are invalid or unconstitutional for

any reason whatsoever; and

WHEREAS, the Village Council desires that its sign prohibitions be given full effect,

regardless of the invalidity or unconstitutionality of any or all of the Village's sign regulations,

land development regulations, or other regulations; and

WHEREAS, the Village Council further finds and determines that the Village has long

allowed noncommercial speech to appear wherever commercial speech appears and that it now

codifies that practice through the adoption of a substitution clause that expressly allows non-

commercial messages to be substituted for commercial messages; and

\ryHEREAS, the Village Council specifically intends that this substitution clause and past

practice be applied so that its sign regulations can never be construed to impermissibly favor

commercial messages over noncommercial messages, and desires to codify this substitution clause

in this Ordinance to bolster its effectiveness; and

WHEREAS, the Village Council, sitting in its capacity as the Local Planning Agency, has

reviewed this Ordinance and recommends approval; and



WHEREAS, the Village Council finds that the changes within this Ordinance meet the

applicable review criteria set forth in Section 30-71(b) of the Code; and

WHEREAS, the Village Council finds that the adoption of this Ordinance is in the best

interest of the residents of the Village.

NOW, THEREFORE, IT IS HEREBY ORDAINED BY THE VILLAGE COUNCIL OF'

THE VILLAGE OF KEY BISCAYNE, F'LORIDA, AS FOLLOWSI:

Section 1. The preceding "Whereas" clauses are ratified and incorporated as the legislative

intent of this Ordinance.

Section2. Section 30-11 of the Villase Code Amended. That Section 30-11 of the

Code of Key Biscayne, Florida, is hereby amended to read as follows:

*{.*

{. {< i<

or idea.

*,ß*

t{<{.

like structure. frame or other device. Also known as a cabinet sign.

bench or bus shelter.

tß{<*

neon or other gases.

' Coding: underlined words are additions to existing text, stn*ele*reugh words are deletions from existing text.
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angle. inthe shape of a "V."

Section 3. Section 30-190 of the Villaee Code Amended. That Section 30-190 of the

Code of Key Biscayne, Florida, is hereby amended to read as follows:

Sec.30-190. Purpose.

þ) Purpose. The purpose of this article is to promote and protect the public health, safety and
general welfare of the Village of Key Biscayne by regulating existing and proposed Signs and other
Street graphics within the Village. In particular, these Regulations are intended to preserve the
unique aesthetic character of the Village and ensure that Signs are compatible with their
surroundings. It is further intended to protect property values, create a better business climate,
enhance the physical appearance of the community, preserve the natural beauty of the Village and
improve vehicular and pedestrian safety and reduce visual pollution.

areas. ¡il
Sisns and be subi

permitted except in accordance with the provisions of this article.
(.c) Substitution clause. It is not the intent of this article to afford greater protection to commercial

der this articl
contai ies with
all other

be chan ial to
freouentl ts ow

the requirements for permit review for installation or alteration of Si

shal

or an)¡ portion thereof. and ma)¡ substitute for or be combined with the commercial message. The

sections of this article.



other means.

provision or any Sign prohibition is declared unconstitutional or invalid.

**rk

Section 4. Section 30-191 of the Yillaee Code Amended. That Section 30-191 of the

Code of Key Biscayne, Florida, is hereby amended to read as follows:

Sec. 30-191. Prohibited Signs.

The following are prohibited in the Village:

(1) Abandoned Signs. pursuant to Sec. 30-200.

(2) Animated Signs.

(3) Balloon Signs.

(4) Box Wall Signs.

(5) Buntings.

(6) Bus Bench Signs.

(7) Flags other than one United States flag and one other noncommercial flag
together on a pole not to exceed 20 feet in height; one pole each permitted per
Building.

(8) Neon Signs (other than Reverse Channel and Wall Signs where permitted) and
neon Building trim.

(9) Off Ptemise Signs/Billboards.



(10) Pole Signs.

(11) Po*abte Movable Signs.

(12) Projecting Signs, except Canopy Signs.

(13) Roof Signs.

(14) Snipe Signs.

(15) Swinging Signs.

(16) All Signs except those placed by governmental agencies located on public
propefiy.

(17) Any Sign on a utility pole except for the purpose of utility identification.

(18) Any Sign that could be confused with atrafftc Signal or traffic Sign,

(19) Any Sign that in the opinion of the Village Manager constitutes a safety hazard.

(20) Any priva+e Sign extending over or located within a public Right-of-Way-_other

requirements of law.

(21) Logos as the main permitted s$ign. A Logo as secondary signage per
establishment shall have a sSign areathat does not exceed to 144 square inches.

(22)Monument Signs.

(23) V-signs.

*{<d<

Section 5. Section 30-193 of the Villase Code Amended. That Section 30-193 of the

Code of Key Biscayne, Florida, is hereby amended to read as follows:

Sec. 30-193. Signs not requiring a permit.

The following Signs do not require a permit.

(1) A Government Instructional Sign.

(2) Temporary holiday decorations, provided they carry no advertising matter, and
further provided that they are not in place more than seven days prior to a holiday
and arc removed within seven days after the holiday ends. The time limitations
contained in this paragraph shall not apply during the period November 1 through
January 15 each year.



(3) Temporary Signs for special events by nonprofit entities, subject to approval by
the Village Manager.

(4) No-trespassing and no-dumping Signs not to exceed one and one-half square
feet in area per Sign and not to exceed four per lot, except that special permission
may be obtained from the Village Manager for additional Signs under proven
special circumstances.

(S) Political signs.

(6) Real Estate Signs and Real Estate Open House Signs,

(7) Garage Sale Signs.

Section 6. Section 30-196 of the Villaee Code Amended. That Section 30-196 of the

Code of Key Biscayne, Florida, is hereby amended to read as follows:

Sec. 30-196. Temporary Signs.

(a) The following requirements shall appl), to all Temporary Signs:

authorized b)¡ this article.

limit the sieht distance visibility of drivers of motor vehicles.

construction and maintenance of Temporary Signs.

(þ) The following Temporary Signs are authorizedinthe Village:

(I) Grand Opening or Seasonal Banner Sign (permit from Village Manager
required).

Residential District Nonresidential District

8



Number
(maximum)

One per project One per establishment

Area
(maximum)

20 square feet 20 square feet

Sign Ht.
(maximum)

Four feet Four feet

Length of
display

14 days 14 days

Frequency 1 per year 1 per year

Location Not permitted within Not permitted within Public
Public Rights-of-Way Rights-of-Wa)¡

(2) Real Estate Signs.

Residential District Nonresidential District

Number
(maximum)

Two per lot One per lot

Area
(maximum)

40 square inches each Four square feet

Sign Ht.
(maximum)

Four feet Four feet

Se+baele.

@
trive{€€+ Five{€€+

Location Not permitted within Not permiued within Public
Public Ri ghts-of-V/a]' Rights-of-Way

(3) Construction Sign.

Residential District Nonresidential District

Number
(maximum)

One per lot One per lot

Area
(maximum)

Four square feet Four square feet

Sign Ht.
(maximum)

Four feet Four feet



Setbaeþ
(mi*imum)

Five{€e+ Fiv€J€€+

Length of
display

During Remodeling or
construction

During Remodeling or
construction

Location Not permitted within Public Not permitted within Public
Rights-of-V/ay Rights-oÊWay

(4) Model Sign.

Residential District Nonresidential
District

Number
(maximum)

One per model Unit
One per Apartment Building, and
One per Offrce andlor Retail Building

Ctrot
applicable)

Area
(maximum)

Four square feet

Sign Ht.
(maximum)

Four feet

Model affow Three per Development

Location
me¿els-are-pProhibited en-+he-median-and
within Public Rights-of-V/ay-along-
eranden€eulevard

Signs Not to exceed two square feet each

Flags Not permitted

Time limit Until certificate of completion/occupancy
is issued for last house or Unit in
Development

{.{<*

(6) Garage Sale Sign.

Residential District Nonresidential
District

Number
(maximum)

One per Lot on site Not permitted

10



Area (maximum) Six square feet

Height
(maximum)

Four feet

Length of
display

Maximum of one weekend during
six-month period

Location Not permitted within Public Rishts-
oÊV/ay

(7) Political Sign .

Residential District Nonresidential District

Atea
(maximum)

Four square feet Four square feet

Sign Height
(maximum)

Four feet Four feet

Setbaeþ @
parÉement

@
pa#ement

Maximum No more than one Sisn per No more lhan one Sign per
candidate or issue per
establishment

Number candidate or issue per
parcel

Removal Ifrelated to an election.
within seven days
following the election to
which the Siens relate

If related to an election. within

Location Not permitted within Not permitted within Public
Public Rights-of-Way Rights-oÊWa)¡

Additional Althoueh no uermit is required for a Political Sisn. each
Requirements candidate successfully filing qualiting campaign papers

and each Political Sign sponsor shall be responsible for
compliance with all requirements of this article. The
Village Clerk shall furnish a cogy of this article to all
qualifuinqcandidates and Political Sien sponsors. and each
shall sisn and date an acknowledgment of receivins this
article.

t1



Hsì¡/everr in no inst i€-
Êi

(8) Real Estate Open House Sign (in conþrmance with design specifications as

provided by the Village Manager).

Residential District Nonresidential District

Number (maximum) One per property Three per property

Area (maximum) Six square feet Six square feet

Sign Height (maximum) I/" x 2 feet llz x 2 feet

Time limit Shall only be
permitted
Wednesday,
Saturdays and
Sundays l0:00 a.m.
to 4:00 p.m. Must be

removed same day.

Shall only be permitted
'Wednesday, 

Saturdays
and Sundays 10:00
a.m. to 4:00 p.m. Must
be removed same day.

@ionsi
Location Not nermitted within Not permitted within

Public Rights-of-
V/ay

Public Rights-oÈWa)¡

@
@
@
@
@
@
PiehtroÊS'4a¡lifte-

@
inJhefüb+i€+igh#'
oÊS¡ayfroìÉid€+
sâid$iÊn-ffis++€-
Se+baek-f,ve-feel

@
pavemen*

@ift
@
IÃfu¡provide#sai4

@
@
e+pavemen*

Section 7. Section 30-197 of the Villaee Code Amended. That Section 30-197 of the

Code of Key Biscayne, Florida, is hereby amended to read as follows:

Sec. 30-197. Supplemental Regulations.

{<t*

@+oA#ee+¡grxn-
t2



frHne qualifying e

reqponsible formeeti

@

puUlie preperty een*ry

for the eests ineurred

#

Village ir4ana€er may eause the removal of the Politieal Sign and eharge the

{+) (Ð Signs on Golf Carts.

Section 8. Section 30-198 of the Villaee Code Amended. That Section 30-198 of the

Code of Key Biscayne, Florida, is hereby amended to read as follows:

Sec. 30-198. Sign permits.

(a) Required. Except as otherwise set forth herein, it shall be unlawful for any
Person to display or install any Sign without first having obtained a permit.

(b) Applications.

(1) Filing. Applications for permits required by this chapter shall be filed
with the Village Manager upon forms to be furnished by the Village
Manager. Such applications shall also respond to the structural
requirements for Signs as specified in the S€uth Florida Building Code.

(2) Signs requiring Village Council approvø|. All Multitenant Center Sign
graphics criteria; require prior review and approval by the Village Council
based upon the recoÍrmendations of the Village Manager.

(c) Issuance. The Village Manager shall approve or deny the permit within thirb/

t3



within the thi4v (30) day time period.

Permits shall be numbered in order of
their issuance.

***

Section 9. Section 30-199 of the Villaee Code Amended. That Section 30-199 of the

Code of Key Biscayne, Florida, is hereby amended to read as follows:

Sec. 30-199. Legal Nonconforming Signs.

*{.*

(d) Other termination of legal Nonconþrming Signs.

(1) BV abandonment: Abandonment of a legal Nonconforming Sign shall
terminate its nonconforming status.

(2) BV damage or poor condition: The legal nonconforming status of a Sign
shall cease whenever the Sign is damaged beyond 50 percent as determined
by the Village Manager from any cause whatever, or to the extent the Sign
becomes ahazard or danger.

(3) Abandoned and damaged Signs, as described in this section, shall be

removed by owners in accordance with the requirements of section W
30-201hereof.

Section 10. Section 30-200 of the Villase Code Amended. That Section 30-200 of the

Code of Key Biscayne, Florida, is hereby amended to read as follows:

Sec. 30-200. Sign maintenance.

(a) Maintenqnce. All Signs shall be maintained in a safe, presentable and good

structural condition, which shall include the replacement of defective parts,

repainting, cleaning and other acts required for the maintenance of said Sign. The

area around the base of the Sign shall be kept free of weeds and debris. If a Sign

I4



does not comply with the above standards, the Village Manager shall require its
removal in accordance with subsection W (d) hereof.

@ neffie+ive Abandoned Signs. Except as otherwise provided in this chapter, any
Sign which is located on property that becomes vacant and unoccupied for a period
of 90 days or more, or any Sign which pertains to a purpose that no longer applies,
shall be deemed inetree+ive abandoned. An ineffeetive Abandoned Sign is
prohibited and shall be removed by the owner
ffi
(c) Dangerous or defective Signs. No Person shall permit to be maintained on any
Premises owned or controlled by him, any Sign that is in a dangerous or defective
condition. Any such Sign shall be removed or repaired by the owner of the Sign or
the owner of the Premises.

(d) Unlawful Signs. No Person shall erect on any Premises owned or controlled by
him any Sign that is prohibited under section 2W 30-191 or any Sign that in any
way does not comply with the provisions of this chapter or any Sign that has not
received a valid permit (unless specifically exempted there from).

Section 11. Severabilifv. The provisions of this Ordinance are declared to be

severable and ifany section, sentence, clause or phrase ofthis Ordinance shall for any reason be

held to be invalid or unconstitutional, such decision shall not affect the validity of the remaining

sections, sentences, clauses, and phrases of this Ordinance but they shall remain in effect, it being

the legislative intent that this Ordinance shall stand notwithstanding the invalidity of any part.

Section 12. Conflicts. All ordinances or parts of ordinances, resolutions or parts of

resolutions, in conflict herewith, are repealed to the extent of such conflict.

Section 13. Effective Date. That this Ordinance shall be effective immediately upon

adoption on second reading.

PASSED on first reading this day of _,2013.
PASSED AND ADOPTED on second reading this

15

dayof_,2013.



VILLAGE ATTORNEY
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